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STATE . OF MONTANA
BEFGHE HHE POARD OF PERSONNEL MPPEALS

BOHOOL BIATRICT Ad. & EDOCKITON
ASESQCTATION UNIT OF COLUMBIA FALLS
MOMTANA , AFFILIATE OF TIHE MOHTANA
EDUCRTION ASEOCTATION

ULP 425=-1976
2M6-1976

Complainant,
= E =
COLUMBEA PALLS SCHOOL DISTHICT MO. E,

Mhefondant .

_FINAL ORDER

BOARD OF TROSTEES, SCHOOL DISTRICT
BN, 6, COLUMATA FALLE, MONTAHA,

une 427-1978
F16-1976G

Complainant;
SCHOOL BIBTHECY NI, &, EDINCATION

ABSOCTATION UNIT OF COLUMBIR PALLS;
HUNTH Ay

T T i o™ o T ™ il ™ ol T ol e o™ o™ T o™ ™ ™ el o™ o o™ ™ i e

Defendank.

Pk W W Wk W Wk ke, @ e ok W o @ kW o R b

A Pindings of Fack; Concluslons of Law, anpd HSeconmendod
drider wore jssund on August 14, 1978, by Hearling Examines, Ray
Sapmaps: Am Addandum bto BEhe Findinges of FPacc, Conclusians of Law,
and Aecommondad Drder was isswed on August 21, 1978,

Exeaptions ko the Proposed Order, Fipdings of Fact, and
Concluaiona of Law were filed by Leanard AL Yedals on Septomber L%,
1978, Mr, Leasard W. York Eiled Excoptions ta the #roposed Order,
Findings af Fact, and Conclusicns of Law on Sepkember 31, 1978,

Afcer reviewing the record and considering ktbhs briefs and
oral arguments; the Goard orders as Fallows:

I: ‘IT IS5 ORDEREN, that tho Excoptions to thn Hearinag
Bxaminer's Froposod Findings of Fact, Conclusions of Law and
Proposad Ocdeor filed by Hreo Leonard A Vadela and My, Loomard M.
York are hacehy donied,

2. IT 15 ORDEREND, that thia Anpard thereforp adopte thn

ok



1| Flndings of Fact, Conclusions of Lew, and Propoesd Order, as

&1 mmondad by Addendum, ax the FPinal Order of this Board.

3 PATED this "M gay of November, 1978,
4 DORRD OF PERSONHEL  APPERLE
5 -

ey f 2

-
iii Byz g F R I_';_i_\_l.l(ll..-
. Brent Cromley, Chairman
WoOW ok o o b R b A R ke W R ow A B b W @

H
B CERTIFICATE OF HMRTLIMNG

gi Jennifer Jacobeon, do hereby eertify and state that
0] on the ;< day of bDecembar' 1076, a8 true and correct copy of the
= dhave captioped FINAL ORDER was mailed Lo khe followingt

Emille Loring

121 Avtorhney at Law

1713 Tontch Avenus South
131 gGreat Falls, MT ha4ps

14 Leoanard a, Vadala

| -"I.‘I'm'l:'l'l'EI:.l' ak Liaw

g P, 0. Box 121

| Falispall, T §S8901

Mr. Leanard W, York

Tl yaork, Stanigell & MacPherson
dBoard of Trade Duilding

B suite 310, 5, W, Fourth Avents

- Portland; Ocegon 97204
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ECHOOL DISTRICT Ng. 6 EDUCATION
ASSOCIATION UNIT OF COLUMBIA FALLSE,
MUNTAMA, affiliate of the

MONTANA EDUCATION ASSOCIATION,

Complainant,
=i

CULUMBIA FALLE SCHCOL DISTRICT MO, 6,
COLUMBIA FALLS, MONTRHA

Befandant,

COLUMARTRE PALLS SCHODL DISTRICT ko B,
Complainants

—rge

COLUMBEIA FALLE EDDCATION AEEQCIATION,

pezfendant.

ULER25-12T0
ULEE26-150Yh

ULPF27-1L070
DLPE36—10 76

ADBEHEUM TO FINLINGS OF FRAOT, OONCLUSIOHS

OF LAW, AWD RECOMMENDER URDER

Doe ta 'a clerical orror the Findings of Fact, Cancluslons

ol Law and Recommended Order In tho above=antitled matber muse

be corrected to resd o follows:
Page 40, line 31 shall rosd:

"without good- cause,»

Dated: August ") ! L« 197B,

BOARAD OF PENSHNHEL APPEALS

my ¥

R DR

Rdy Saoman
Honring Examinorn
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SCHAOL BISTRICT MO, 6 ERDCATION
ASSOCIATION URIT OF COLUMBIR FALLS,
HONTANA, affiliate af tha

MINTRHA EDUCATEON ASSOCTIATIOH,

Lomplainant,

-5 ULFE25=-1976

COLUMDIA FALLE SCHIOL DISTHICT NO.. 6, ULEE2E-14875

COLIHETA TALLS, MONTAHA,

Delfendant.,

COLUMBLA FALLS SCHODL DISTRICT HO. §,

Camplainant ULPE2T-1976

Ll ULPEIE-1976

COLUMHTA FALLS EDUCATICH ASSQCINTION,

Defendant .

STATEMEHT OF CAEE

This case includes four separate unfailr labar pracbice charga
Eiled with the Board of Persannel Appéald [heroin roferred to as
the Boardl from 8 Saptember 1876 to 13 Octaber 1876, The abawn-
cAapblon staves which party filed the compliaint under sach chirgo.
HowaweE, For porposes of continuiby T howve listed the charges and
thie gounts within a chercgo and the denials in separake sectionn
of this decislon.

A hearing on the above-capticnod cases was held an 10; 11,
12 MNovember 13976, in Columbla Falls, Mantana., The Colunbiia #alls
Education Asgoclation (horein referred to as the Aaeaciation] was
fepresented by Hr. Bean Hilley of the law flem of Hilley & Ioting,
Great Palls, Montana, and Mr. Mika Eeedy ol Ehe Maptana Sducation

Asspiiation. The Columbia Falls Echool blstrict No. & {herein

| feferred to ag the School Baard]) was cepresented by Mr. Leomard

EDJYﬂ:k of the Monagenent Consultants firm of York, Stangall and

31"H£Eher=nn of Portland, Oregony and Mr. Jim Cummings, Attorney at

|
g IrJ.-n.r Columbia Palls, Hontand.




2

1]

conducted the hearing in accordence with the provisicns of the
Mentana hdminiatrative Procedurss Aot [Sections - 82=4201 ko
O3=-4325; R.2.M.. 19477,

GEHERAL

For cantipuity of the cocord and for markind of exhibita

anly I designated the schoecl board as the defendant and the
fsdooiation ag Ehe conplainant.

By pre-hearing stipulation, T combined ULD$2S, 2§, 27, 36—
1376 for the purpose of hoaring, briefs and proposed order.

A trarnscript of the hesring was completed 9 February 1377.
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‘Al1 briefs and reply briefs weare filed by 18 May 1977.
MOTTONS.
All motions for Summory Judgments were denled at tha hearlng,

DEJECTIONS T4 EXHIBITS

Hr, Hilley's objection to proposed Respondent'm Exhibit 0 Ls
herslby gustainad,
1. ULBg25=-1%74
ETATEMENT DF CASE

On B September 1976, the Association filad Unfalr Labor

(Practice #15-1976 against the School Board, The Schoal Bosrcd is

charged with violating Saction 59=1645(1) (a} and (e} and Sectiaon

EB—IEDJﬂ]F.]

Hpeclfically the Assoclatclon charges, in part, thaks

S5-160501) =)

LL)  Although Lthe parties ara sEill in the process of pe-
gatiating a master contract and are not at impasze, the school
board bas instituted or threatenod to institube uniistersl changes
in'wages and working condibions;

12} On o about Ssptember 3, 1976 Ehe Eedohbds were in—
formed that bhey must oxecuts indlividial cantracts ponkalning
waged,; hours, and worklng conditions that day,

13} The teachers were furthermors informed that by signing
the individual contract they muat cosply with the board's flnal
offer and would be subject to all of its terms although tho
offer was not agreed to by the Adgsociation.

| 14} 'The defendant has engaged In a pattern of individual
|bargalning by by-passing khe Associmtion which 1s the exelusive

Eﬂﬂhﬂrguining representative.

! Io See Notica od Heaadng Affmehment A,

I
el
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refusing Lo bargaln unless or untll the fndividual EDHt:h:tﬁjnIn
: axesuted by the teachers,

(6} On or ahout 1 September 1976, the board unilaterally
Ingtieuted its full and Einal offer and demandsd that each teacher
1gn an individual contract prior to enterlng the classrcoom on
September T, 1976. v

S Gl R

Purthermore, the defondant has specifically wiolated
G0-1e0501L) (el as followss

(1) The teachers wore threatensd with discharge unless
individual contracts were signed by 9 Septenber 1076 .

[2)  The defendant utilized the pubhlic madia Eo announce the
Irnﬂchﬁrs pPending discharges in order to cosrde the signing of
Lhe individual contracts and accaptance of the defendants con-
| tract propozal.

{3) The defendant has locked out all students In the
district In a4 Further attempl to prohibit the exerclise of thalr
Elaghts.

f-'..*III_-\_-I_E'I-I:I'I

0 Faorthermore, the comploinant charges that the above specific
1 boks are in vielation of 5%=1605{1).

9 On 15 Beptember 1976, the aschool board filed an Answer which
paff @enied that they wviolated Sectiona 58-1605(1}{a) and [¢) and
se-lsn3q1), *

15 Specifically, the Angwer statns that the sehaal hoard bar-

ig || Snlned in good fal+h as evidanced durlng mediation sessicns.

PIHNGIKGS OF FacT

18

ﬁi Aftor a thorouwgh review af the ontire record of ULPP25=1576,
1
!iincluding briefs and reply hricfs of the partles copncerned,

{sworn testimony, and from my observation of the wiknesses, and

|
:;itl-‘ll:lj.l' demeancr on the witness stand, and upon subatankial;
iy reliable evidence, I make the following Findinga of Pact pertain-
24 Ilng to esach count af this complaini:
- 1. 0o L7 August 2976, the EBEchoeol Board informed the As=pcistian
ﬂ; that the teachars pust acoeft o rejsst the School Boards £ull
27 and final offer. If rejected tle full and £inal offer will ke
29 effective 3 Septesber 19706,
ag Ao Do Septembor 3, L8768, the School Board institubted unilateral
ag changos - in wagos and working conditions.
R
BT T see Notive of Heaning Attachment 8.
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4o N acpiombar 1306, tho School Doard informad the

wages and working conditlons prior ko entecing the classraocm on
Y Bepranber 1576,

1. The Echeol Bosrd's full and final cffar and individual
contracts did bypass the Association, the oxclusive bargaining
reprosentabive,

5. The School Aoard refused to bargaln with the Association

until the teachars executed individval contracts Ccontaining wages

and working condiitions.

f. Tho toachers were threatesed with discharge unleas
individual contragts were signed by 9 Soptamber 1076,

1. The School Board told the publlic modia that the teacher's
employment positions would be open 1f the teachers did nat
gxacute individual contricts.

B. The Scheool Basrd closed the schools From T Soptemher

through 10 Septenber 1976 beécause na teachers wero under cantrack,

RIRCOESION

L. The Amsociaticn's Exhibil 6 and the School Ooard's
Exitibit W suppork the Pinding of Fact, numbar I, that tha School
Board imnfarmed the teachars that they must aceepk or rejeck dhe
Schoaol Board®s full and final oFfar.

Aletter of 17 August 1976 to Ms. Judy Bargatrom, Prosident
of the Asgociation fram Mr. Richard Taylor, Chairman of the School

Hoard; etates in part:

"Wo are requesting that this attoched offer ba
presented to the barqgaining unit teachers of this Dlatrict
prior. to August 23, 1976, fof the purpose of wvating to:
accept or rejeck this £ull and flnal offar,

Floate be adviged that in tho event this offer
is rejectod, then this full and final offer ghall be
placed inte cffoct at B:00 a.m., Geptember 1, 1976,
for bargaining unlt teachers employed, or to be smployved,
by the Diatrict for the duration gtated therein."
[emphazis added)

In referonce to Finding of Fact number 2 and 3, I gave
welght to Asdoclation's Exhible 8. A Iettar to M. Judy Hergstoom

—if
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ELUANE LRl Bl - d ey Ll p Sl &M el L e
*OUr carrespondence Jdatad BA17/76 to: kEhe School Dlskrick

6 Sdupation Association déeclared an cfficial impasso
and the Full and finel oflfer went lnto efféet Jeptenber

i, 1976,

It wlll be necessary that e2ach teacher slgn an individual
coniract prior ko entering the elapsroom on Scpterher
T 1976

Contracts will be available in the office af the hollding
prinoipals."”

The lssudnce and implementation of ifndividoal weikten con-
traces conktainlmg unilateral changes fn working coendltlions has
hepn at ifsun prior to thls ¢ase, Tn this lnatank Gese the
School Beard states they lasued individual econbkracts under and
in cospliance with the following Hoatanma Statubes

«ne Bach beacher shall be amploved dnder weltteb oo
tract and each contract of epployment shall be aubthor-

Lzed by & proper resoloetion of Ehe trusktees and shall

be executed in duplicate by the chairman of the tristess

and the clerk of the district in the pame of the district,

and by the Eeacher. (75-6102, R.C,M. LO47]

The: Association charged the School Doard with violating the
following Monkana Statube by issulng the individual contrachbs:

fL)..-Public, emplovess sbhall bave, and shall be protected
in the exercise of, bhe right of eelt-crganization; Lo
bargain collectively through representatives of their

own choosing on guestlons of wagesa, hours, Erings benefits,

and othor conditions of pmployment and to cngage 1o other

congerkad activitlea for bthe putpcsa- of collecEive bar-
gaining or other sutusl aid or protectian, Cree from in-
terlference, regbtralnt or coercion. (59-Nadd;, m.o.Me 1B4T7]

The abowe gtatubés appear to confllot oy are being psed to
conElict by the Behool Beard and the Asacsgiation. Where there
are several provialons or stabtutass In ecnflict; a sonstruction
ls to be adopted Lhak will glve effect fooall (893-481-15, ®R.C.mM.
1847 . Inm the constcuction of 8 skatute, the Lnkention of Lhe
legiglature ig ©o be pursund, When a goenersal and particdlar
provigion s incomslseent; the latter is paramounc to: the former,
A oparticulsc intentk will gontrol a gensral intsnt that is incon=
gigtent with a particular Inkent [33-401-16, R.CH. EB4T].

Whan one statube deals wWith a subject in gensral and com-
prelisnaive Lerms, and anpther deals with a4 part of bhe same suh-=

—-l-




l jact in o more minute and definlte way, the latbor will prevail
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ovar Lhe former to kthe extent of any necessary ropugnancy ho-
CwaEn Lliem. 3

A statutory construction in this case should be such thate
gagh- gedbtion 18 ‘glven eEfactivensss. To accommodate this con-
dtrugklan, the school board mogst igsue individual conlracls. Lk

accordance with Section 75-1602, ®.C.M. 1947, Ipdividual pans=

Eraots must be issudd with restrictiona to avold conflick with

sedtdon 39-L6i3d, RJC.M. 1947, B major restriction op Seccion 15-
16062, R.C.HM. 1947 must be the fntended ose of tho individual con-

tracts, The lndividus] concracts must not ba used fo clrcumvant,

dilay. or hamper any of the cights granted public exployeess in
Section 59, Chapter 16, W.C.M. 19497. Tha asae restricticns
wire staced by the 0.5, Hupcems l':n::-LLr'l:.'F

eesimllective bargnining belween emplover and the reprosoncatives

of B unie, bsvally’s union, regulta dn an' aceord as Lerps
which will gowvern hiring and work pay in that wunit.  The
result is not, however, a cankract of employment axoept
1N rare -cageer nooone has- A job by reason of it and no
chligation to any dndividual ocrdinaclly comes into exis-
tence from it alone. The begotidtions hetwesn union
apd managemont resullh Ln what often hag been called a
trade agegement, rather than 4 cantract for egployeent. . .-

aftor the colleciive trade agreament a8 made, the
individuals whio ahall bensfle by it are identificd by
individusl hiring. The emplover, except as restricsed
by the collective agreemant itself and except that he must
engage in no unfalr labor practice or disccimination, is
fion to golect those he will employ of dischacge. Dot
the terms of the employment alrosdy have been traded cat;
Therse ig 1itkle Jéafe bo individusal sgreemsnt axcoept tho
dck of hizing. [e=phasis addedl This hiripg =ay bo By
wrlting or by word of mouth or may be Implied from condoct.
In the sange of contracts of hiring, individual contraots
between: the smployer and employees are: not forbidden bt
indeed- are neocessitecod by tho collasciive bargaining
procedure.

But, However nnoaged, an employoa bocomes antitled
by virktue of thes Lebor Relations Act somewiat sz & thircd
party bopoficiary to all benefits of the colleckiwve Erade
agroomant; oyen if-on his own he would wield Lo’ legs
favorakble cerme. The ifndividial hirlng scontracet Ls sub=-
sldiacy to the terms of tho troade agresment and may not
walve any of ‘its henpefits....(emphagks added)

3. Baath o BBy, 85 Mont 310, 278.F 1001 Sicvenson's tifafe, E7
Manit 4B, 289 P S
i do T Ceae [1944) 320 008 33 04 LRRM: 500

-
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that justify Lheir axecutlion or what Eheir EarmE . may oot

b availed of to defeat or dalay the proceadures proacelled

by the Rational Labar Relatiaons Act lanking to colluectivo

bargaining nor to exclude the contracting anplaven: from

4 duly ascertained bargaining wnit; nor may. bthey Le ozed

to forestall bargaining or ta limik ar conditteon the terms

of the collectlve agreement. ...

IT these guidalines are not Followed, the Mantana Colloctive
#argaining act for Public Emplayons would he meaningless, and
contrecy b0 tha legislablve fntent ko giva publle employees Full
rights to bargain collectivoly (emphasis added] .

The Board of Personnel Appeals sddrossod the iggua of lndiyg-
idusl eonkraces in the case of Hillings Educabtian Association

3 The Board Found in that

versus Billlnge Schoal Dlserict §32.
cofd Lhe same principles and quidelinos as sabk eaut in the J.1.
Caso decislon.

By lssuing individval contracts containing normal items Bf
collective bargaining, thée School Hoard, in this page,. did violatkd
the guidelinos of 7.7, Case and DLE417-1975.

In this case, the following evidence supports the Finding

that tho School Baasrd used the individual contract as 5 mEans bo

circumvent Lhe collective bargeining rights of Ehe beachors,

AT Septemhor 1976 lettor to the parents frem Me, R, J.
Souhrada, Superintendent of Schools, states, in parts  [Association
Fxhible 17)

"Untll such time az School Dlatrict §§ s teachers under
contract to feach, achool will be dismissad.

Listen to your local radio and toloviaion statiaons For
further information."

On this issue, the following testimony wag prosentad;

Hr. Hilley: "Mr, Souhrada, did you give a press relesse
o the media that the teachera’ jobs would be opon iwhleas
thay signed the individual contract?"

Mr. Souhrada: "I don't know that that's the exack woarding,
there was a press release acmething like that, yeg."

e, Ailley:r *I referred to Complainant's Exhibit 20 [(The
Baily Interlake of 7 September 1976) which says; "Superin-

5. ULPEPF-1075




12
14
T4
15
16
17
i
19

2

heve onEil 00 pam. (Tuosday 7 Sepbamber 1976 o sign
contracts. Asked what would happen if thoy didn'k atagn,
hee repliegd; we would consider applications for teaching
Poslblons. Asked if that meant the teachers would be
Firad, Souhrada said; I wouldn't wank to be ouoted saving
that.! 1Is Ehis  correck?

Hr. Sovnhrada: ‘That's earcect,

He. Hilley: Then yau did meke: this astatemsnt.

Hr. Souvhrada: Yes, sir., (trangcript, pags 306)

Mrp. Wildon, a member of the schaol bsard tostified as

fallows on Ehis point:

Mr. #illev: Yoo did indicate, did you nat, that that
Thursday, that cosming Thursday, the ladividual contracts
ware not going to be sloned, ‘that tho Board was going to

take action, and T think you indicated pretty drastic ackion,

ign'k Lhiz corrgot?

Mr. Wilsom: I think I indicated khak there was that
possibility, yag, air.

Mr. Hilley:: Right,

Me. Wilsch: I think I:also ssid that this is not what we
wantod than.,

Mr. Hilley: &ight, Now, we we've discussed, 1 mean Yok
have discussed negetiations. In other words, you wore
ready to nagotiate and so forth, HBut you Alsoc told the
teachera, did you not, that you would negotiate in the
Luture only if they s2igned the individual contracta?
M. Wilsoni I don't recall that statemanlk.

Mr. Hi1ley: Wasn't sigonlng of the individual oconbracks
primarily & condition of anything being done?

He, Wilsan: I think at that polnt; yvess, that we had
considered 1k necessary that contracts be signed LE we
WerE .

The hsacclation mestbers did not need to voba on Ehe Full
and final offer by the fact thal the School Board was going to
put the offer lnte effect for the next two years, Rith the
digmissal of schocl and the threst of torminaticn, the Eeackers
were faced with the loss of income and employment or the execu-
tlgn of & binding individeal contract dated 3 Septomber 19706,
Thw dlosing af the schoola, and the accosmpanying letbtor to the
parants, wera designed t& foves the signing of individual zon-
tracts. Ik Wag nct Bn ackion bEsken to force the: signing of a

collecblve bargaining contract {School Hoard's, full and final

T




s oA S e i L onan Erant,  which clrcumven Bl the
exclusive representative.

If the individual eontract was anly a logal Eormality Lo

2

2 hire, I could not sustain the charge.  However & cloge examlns—

4 tion of the Associstion's Exbibit 15 revesls a binding individual
= one Year conbract SoAEAIning wages with ne reference £0 & mastar
& agqrecmant or g rideré Until a mpeker aAgreemant is reached wicsh

7 the teachers axelusive rapresantative. the first reference to a

gl contract rider was mads in a note to the Aeseclation from M.

g M. L. Taylor, datad 8 Seplembor 19?F.F It redquested a meating

1ol 70 Wednesday, September g, 18376, between the tsachers® negotia-

prl| 595 and Mr. Eouliradn "ta Ery and work out incerlm cantract

(2| S9reERent pldec®. The zame notes agked the nogotiation teams

13|l =2 meet on Friday, September 10, 1976; in hopes for a quick

1q)| #=lutlon, Tho gontrack rider eams 1fig exlatance after the

15| FFhe0ls were cloaed and the teachers wore threatensd with termin-
A ation on September 7, 13746,

171 Prior to the closing of the schoals the school Board attemptad
14 theough  coercive ackinng tposlelons Vacant-Finding of Pact Number
il 7! to force the teachars' 4o Blgn individual contracts which cir-

!nl tumvent the exclusive representative. In Fact, wouldn't even
21 bargain with the exclysive rapresentative until the individusl
ogfl FUntraces, which containad waged and other working tonditlong,
aq| were Signed.

24 CORNCLUSTON OF LAW

15 L+ The School Board vidlated Seotion 39-16054{1) [a) and i)

og || And 39-1603(]1) R.C.M, 1949 Lyst

37 (R interfering with, restraining or coercing emplovess of
Section three cights

a9 (B} thrsaconsd with discharge unless individyal cantracts
darg signod

g {8} panding discharge and closing of schools ecaarcs teachers
to aign individual contractp

B

N &. Reden memns noafoase in the Gidividaat sontaces which in eddect
dfated that fhaf contrnet is Fafex subfect fo the teams soneed

a2 fo by the Assozdéation and the Sehool Boatd ir a mestes cunfrapt,

~5=
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HLF#E;:IETE CORTIHUED

In this unFair labor practice the Association, furtblermove,
charges the School Board:

"During the process of collectlive bargainlng the Hoard

hag developed a palicy of making nothing but package—

offor type conces=sions only to withdraw sush concesslions

whenever difficult negotiating problems resulted.. .. "

PIKGINGE OF FACT
Buring the negotiations and the Scheool Bosrd's full and

final offer the School Board withdrew eonceassions they hid made

| marliar,

DISCUSSION _

In reference to withdrawal of concessions durfng the nago=
Liating process 1 haye relied on the follawing testimony. Spec-
ifically as to the withdrawsl of concessiaong of 17 M 1976 Ehiss
record iE as followa: (tr. page 14]

Hr. Hilley: WHow take tha period From Febroary to - May

1376. 1 presusec that the partics were able to clear

gaverdl of the lsaues off Lhe board for negetistions,
l# that porrect?

Mg, Bergstrom: Yes, it was between; well 1t was the firat

24
25
6
27
7B
26
an
a1

ad

three meetings from Febhrpary through March that we had
cleared up eight ltome in the proposed packages and jusk
through, on those throe meetings, wo had kentatively

| dgread to elght items.

Mr. Iilley: And then what happensd?

H5, Rergetrom: Then'at tho Hay maeating the School Doard
withdrew all of those agreed items and presentod us with
2 proposal. Thal proposal included all of Lhe dase itema
that they had proposed in February ‘axcept they had added s
profegelonal advisory committea, -And thosn were Ehe anly
differonces bebwesn Pgbruary and to that point in Apyil.

on cross. exsaminatlon Mri-York Eeetifiod as follows:

1t page 134]
Mr. Billey: ...00 Humber ¥, lettor ¥ 1t says, "our presont
Board's propasal withdrawn on all provious offers.® =a
what does this necessarily mean?

Mr. York: Again, Mr. Hilley, I aseume what you've asking
me 18 s guegtion on’ Exhihie & there, dated 5=17.

Me. Hillay: That's what T auked YOl VEd.

Mr. ¥ork: I'm sorry, I did not glean khat, T cxplained

| e
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in Previous testimony what the notes trepresented to me in
lew brief fashion or summary Eashion,

Mr. Hilley: Well, what I'm asking you Ls did the Board
withdraw all previous offprsz?

Mr. Yorks: Yes, gir:

Mr. York's later teatlmony Lls clear that provious agreemernta

were withdrawn when the full and final offer was presented to the

Agsoalation an 17 Awguee 14976,

Mr, Hillev: All right now, whore did vou get the languags
il August 17y 1806, Ffor the varlouws Linsl apd findiag, T
mean Cinal aoffer that vou made. Did you reda tha language
or did y¥ou wark off of khe Juns documcnt?

Mr. Yorki Mo alr, I did not work off of Ehe June documont
ontirely, HNowever, I, a review of the fll and final

offer a4s presented on August the 17th will reflect langueage
that was bkentatively agresd Lo aomatine botween Juna and
Fobrasry, game langusge thab was pot agqrecsd ta)

Mr. Hilley: Okay, then my question is primarily this, the
language that was agrond to, was that changed in the final
offar on Auguat 17, 1976.

Mr. ¥York: A T proviously testifled, and my notes will
refloct, that the full and final offoer ropresented proposals
made wWhich would raflect, not completely wlthdrawing a
principlon subkiect, buk a retreat from a position Chae was
previously offered.

Mel Hilley: Let'a tey one more time. The language Ehot waa
agreed Lo tentatively, or whatever, was any of that lang-
Uage changed in your final offer made on August 177 Woas
there any changes whaksosvar?

Hr. YOrK: Yeg, 8ir. I testifiecd to that.

In reference ta a reason for the 17 May 1976 wlthdeawal, Ms,

Rergstoom testifind as follows: [(tr. page 13}

Hr: Hilley; Well, whatb dld they =ay? Disturbed or what?

Hx. Hergestrom: They, M. York had smaid that he did not 11Ke
our proposal that we had giwven him previously. He had felt
that ours was nok riaght, so he had withdrawn everything.

He. Hilley: Bld he indicate why in the seangog of the b=acher
lesson or'what waa ha saying?

Hs. Bergatrom: Mo, he had warned s that if thore Werfe any
problems with nogobtiating Ehat this s what he would do,
And he did.

Mr., Hilley: What did he mean "problems"? Ddd he explain wh
ha meant by that?

Ms. Borgstrom: Coming to a problem would mesn coming to a
point where we dould nok sgres upon certain items or tho

_1]_
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negatiaking kevame difficult.
1 Hr. fiilleys So he withdrew and took back all the conces=ion
2 Ma. Dergstram: He btsak back deven aut aof gight.  le reft
=] 8 =N
| -
4 In BAN AHTORAIO MACHINE COBP. %5 NLRB' Lhe Fifth cireult
5 ordered the enforcement of an HNLREE findings of bhad faith bargain=
II
il ing when the Court atated, in park;:
. AL the mooting on May 16, Clifford Shewd,: = professioral menscemant
cansultant pewly hired by petitioner, Joinad in the
] negotlations. Shawd stated that some of the tentative
agreementa previoualy reachod might have to be re=examinod
g if the light of adminislracive cost apd offered o nregant
a propogal on economic matters at the next meetlng.
a4 The next mepting was lhield on May Z3. N onew cohtcact praposal
1 was presanced to Ray [tha unlen reprosentative) by petition-
1 er's rapresentatives. Adfearding to Ray, as he read over the
- new proposzal he "blew his stack,® since he found that "tha
' Whole thing had beon changed up considerabily fram what we
13 had already agreed upon."
14 Ray also tostified that when he asked Shawd whether this
maant that the company was withdrawing echa tontative A i
15 ments already reached, Shawd replied: "Yos; the company had
. withdrawn all the tenstative agreements they had with wau, "
: g
e The same Circoib Court in a later cage gtated, in part.
L 1t ig well established thet withdrawal by the enplover of
18 contract propogals tentatively agreed to by both the employar
apd the unian in earller bargesining sessions, without aoimd
10 ciuse, 14 ovidence of a4 lack of gqood falth hargaining by the
employor in viclation of §Bilal(5) of the Act . (BLRAY, fegard-
an less of whether the proposals constituted valid offers Subi-
iect ta acceptance under traditional contrace law.
H The Eighth Circuit Court addressed tho sass defense tho Schaol
z Board uand in thia inatant case when Lt argued that all concos-
= sions - are only tsntativa and may bo ohangad at anykile, The Coonrk
2 etmtos,. in parks
iR Fhile all agreements are tontabive wntil the Finanl "oaokage"
75 hag hean rakified, the sntire conterxt of the bergaining seg=
Bions in thia case gives the diatinct impression that Hart-
a7 ford had no intention of reaching an agresment after the
sixth bargaining session. The Board was warranted, on this
o0 evlidencn, din finding B failure to bargain in good faith,
20 In this case, bhere whe no good cause stated in the record
an
at T, 343 F 84 435, &0 LRI Y574,
¥, Ameiiean Seating Co. wi KLRB, 424 Frd £08: T35 LARM 2994,
32
]
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Aleo, in light of the abovao and the twe arbitrary withdrawals

| of cancessions; the School Board's actions are strong evidonga of

# bad Eaith kargaining.

CONCLISTON OF' LAW
2, Thn Echoaol Board violated Seckldan 5%-1605(1} la) m.C.M
1947, by engaging in had faith bargeining, Specifically, by
withdrawal of previous agresd to provigions withouk good cause.
On another counk the Asscciation's charoe states in pare:
Tha: defendant hag failod ta bargain in good faith by, can-

celling negotiation sessions, refusing to scheduls sessions
al reasonably Erequent intervals and refusing to bargain.

FINDINGS OQF FACDT
fetween 24 February 1976 and 2 Auguat sixteen bargaining
gegslone were scheduled. Two of tlie achediled sessbans ware sub-

gequently tﬁnznllnﬂ,jﬂ

[AERCTRE O

Upan 4 plose examinatlion of the Eroguency of bargaining sea=
glans, topios disoussed, and the npumber of sessions capcelleod,
during this timn frame, the Association's charge is not mubstan-
Edateil.

Firat, Ehe récocd i nob totplly clear ag to khe tenuce, ser-
ioustiass orf hegotiating process of the varions sesgliond. Obvipous—
1%, there were usame scheduling difficulties and neqotiating prob-

lersa. Dut, the evidence Goeos not support the Asscclaktion's charge

Ehat Lhe School Doard bsed these scheduling tectics as an effort

ko engage in bad faith bargaindineg.

EGEDHHLT, the Courts and- tEhe HLAN have both ruled in favor

of and agalpst Limilar charges under approximately the same eir=

cumd Lences .
COHNCLUOSTON OF LAW

an the above count, the School Board did not violale Saction

0. Sahoal Bowed Exhibit A and £1, T
=1 3=
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Tsw DLE25=1%7é°, the Assoclacion aleo chafges Ehat:

"The defendant on or about Agguak LT, 1BT7E, nokified the
Association that 1t had elected to ocall “an official impasse"
aitd FeFfused to bargain further or threstened not oo bargain
turther,."

PIHNDIKGE DF FARCT
On Awguse 17, 1276, the School Board called "an official
imhuaﬂu".
FISCUSSI0N
i LY August 1976 lelter to Mao Judy Bergstrom, President of
Ehe Association, from Me. Richacd Taylar, Chairman ef thie Schaosl
Hoprad, scolas in part:r

The Doard af Trostess, after a Ehorough examinstlion and
‘serious conslderatlon of the lack of progross achipved jiebwads
the parties in ecolleckive hargaining, have elected o' eall
an official impasse. It would be frultless for the parties
to continue bargaining, sinca it is apparent that nslther
party is willing or able to concede or compromise any further)
Wo have revieved the administrative langunge progress reali ey
Lo date between the partles and, afeer due considorscion of |
your position, have instructed our repressntative to prepare
and prosent weu with Ehe stbtachod "full and fipal offer".
Plense be adwiaed that: in the mvent this offer is
rejected, then this full and fipal pffer shall be placed inta
affact at 8:00 a.m., Beptember 1, 1976, for any bargaining
unit teacher emploved, or to be esployed, by the District
for the durabion atated tlersin.

The Association Presldent, HMs, Becgetrom wrote the following
reply to Mr. jichard Taylor on 1 September 1976:

The toachers of School Diatbrlck §6, in their meoting of Sep-
tember 1, 1976, felt that they wora unable to aceept and
ratrify the board's proposal of August 17, 1976, It is the
desive of the' teachers that negotiations continue. IC the
board wishes to proceed to sediation &t Ehis point, we wilil
be willing to present o jednt redquasl,. However, we wolld wisd
to continue nogocinticns througl the medistion process.

To' this end we request that the board's negotlating team
contact our nogotiators relative to Betking the nexc nogo-
tiating meeting bime - and place At choir sarliest convenience,

There 13 no gquestion thet tha School Leard called an uffichl!
impagse=, Buk, did san impasszs exist hetwoan Ehe two partiea? The |
fqueggbion of dmpasse is an dmportant one bo bolh managemsnt and

labor, espocially 3n che public sector, There have been 4 nimbac

3

of court and HLRE ceases on the issue aof impagse, The Courts and

| Eha WLEH have gensrally ruled that an employer may dake onilatoeral

y
= N




making the unllateral shanges twa important alements musk exigt--
Impasae and good Falth. @ilso, the ooployer must nobify the Union

ald offer B discouss thé changes. The same general rulea apply

Elmanﬂg&mcnt.

7! To eyolid a stall by either party, the coucts apd the HLRE

E1ha¢u geoerally stated thae neither party ls reguired bo carry on
EhfruLtluss npgotiations. Frultless negotiations was stated by Lhe

i WG, Bupremo Courb s follows in part;

¥ HLAR wa. Amerivan Insurance Co. 343 U.5. 39%5% 30 LEWM 2147
2 "This it is now apparent Fram the statute itzelf that ehe
Aot [NLER) does not opcourage a parlty bo engage In frodtless
13 marathon digcussions et the sxpensea of frank statement and
support of hig pogition.
14 = g
The H.5. Supreme Coort in May Department Stores wa Hr..r-:urE
15 -
addresa the effoct of undlateral wage changes withouk pegotiaticond
16
ai follows in part:
i

By foing abead with the wage adjustz=ents without pegotiation
3 with the bargalning agent, it tock a step which justified
the eonclusion of tho Board ne to the violation of Section

19 BIL) [ALRB) . Sush ufllatessl sotlan miinimlzes the infliuicnom
of organized bargaining. TE inkerferes wikh tha eclght of
) aolf-proonization by emphasizing bte the enployees that thece
ig no necpusity for & oollective bargnining agent. If gus-
21 cessfol In gecuring approval [or Lhe prapeased increaess ol
| Wales, It might well, as tho Hoard (WLAR) polnts ouvt, klogk
27| the bargaining representatlive in aecuring further wage
adjustmonts .
23
In HLED va GREAT DANE THRATLER I':-[I'.‘..”I ties (F.S5c Suprams Caoct
24 :
gpt forctly the Fallowing poinciples “in unilateral condoct in
26
FATE:
26
Prom this Taview of our recant decisions; savorsl principles
a7 of dontralling lsportance here dan be Jdlseilled. Plrsk, LI
it cam reasonably be concluded that the employer's discrim-
a8 inetory conduoct was "inherantly destructive" of importent
employves fighes, no proof of an antl-unlon motivatlon 1a
i nepded and the Based can Find en wnfair labos practice even
1f the smplover lneroduces evidsnces that the condock was
20
SHI=1% 325 0.5, 37; 17 LR &7
2 13, 3EE U8, 24, 65 LRRM Edé5

o, ]__5_

i to & lockout by the employer. Unilateral changes in working condi

E:tlﬂuu and/or & lockout are strong collective bargaining weapons of
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Versa affect aF the dlgccimina tory conduct on emploves right
is "comparatively slight,® an anti-unicn Botivation must bao
proved Lo austain the charge if the enplover has come for-
ward with evidenco of legltimate and substantial businass
Justifications for the conduck., Thus, in elther situation,
cnoe it has been prowved that the omplover engaged in dis-
criminatory conduct which could hava advergsly affected
employen rights to some extont, the burdon ia upon the em-
ployer Lo sstahlish that it was mativated by legitimakbs
oblectives aince proof of motivation is most acdessible o
fim.

The Courts and the WLAG have excepted irmagss whore MEgo=
Eiaticn mectings h&ve hean Irequent, nuwmscoes and exhausting, I

Whether a hargalning impasse oxists la & matter of judoment.

| Throwgh cage history a best for impassa has been devolopad: k8

(1} The bargaining history

{2} 'The good faith of the parties in nogociations

(3] The lengkh of thao neqgotiations | freguent, numerowd,

exhausting — Exploring all grounds for gettlemanl,

(4) The Lmportance of the issue or issues ax ta which Fhers

Ls disagreement (mandatary subiect of bargaining)

{5) The contemporanecus understanding of tho parties asm to

the state of negotistions [position Bolidlfied)

The Montana Public Empléves's Collective Bargalning Aot
impasse procedures includes both mediation and fact finding.
Therefore, anothor test thac should be added {8: Has medlaktian
o fact finding boan called? What has bean the actions af the
fact findar or the oediator?

Application of tha above btost in Ehle instafl case:

Ly The rocord contains 1itkle past bargaining hiatory, thernfore, 1k
wauld he inappropriate to apply this Face to this cage.

2. The withdrawal of concegpions by the School Board on 17
May 1976, and 17 Auguat 1976, are svidences of bad faith bargain-
ing. The August wilthdrawal included itoos Fravioualy canceded by
Ehe school Baard and agreed to by the Associatlan.

i. The record indicates that the parkles mst four maEjer fimes
an economic items. On 17 August 1976 tho School Hoard declared
an ofTicial impasse dand ispued their foll and finsl offer. The

14, NLEB wi Inina-Comsial Teamipal, Tho., S8l Coasaid 156 Foo 954;

47 LRRM 2629, Cefanese Coxp, of Ameica, 28 LERN 1357,
13, Tafd Brondeasting Co. 763 MIRH Mo, 55 affitmed $95 Foed 579,

-16-




 patrbies magoblated a btotsl time af thras hours and twenty mipnutes
B =
I': Eor e mestings of 13 July and 2 August 1%T6, plus sewveral hours
i :
E; For the meetings of 29 Jone &nd 1 July 1976, The econcmic items
3 Waere, but nobt Limiked to, the dollar cost or Lfncreased cost Ln
M Hea1en; pptical and dental insurance; the psrcentages of the total
Bl cost of the insurance each Le ko payy salary for ono, bWwo or thres
g Yeard; digebility income: and the distribution af wege Incroases
¥
for abhout [16 teachers. Any one of the coopomic items could have
d
taken hours of neqotlating bo rosalvo. 1 could not find a case
g
which would support & contention that the parties in this case
1] e
gpent an adeguste amcunt of Lime to reasonably exploce or o re-
11
salve all of e econsmle ftetis in the hoours they did negoblate.
12
4. ALl economic items Are mandatory subject of bargaining
13
and mre extremely lEportsnt to bath parties.
14
G. foreview of the hssoclation®s Exhibhics & and 7 gives soma
15 .
understanding of negotiatione. The School board's colleactive
16 1 :
bargaining representative's notes (School Board Exhibit A) fac
17
alguat 2, LIV6, Sbate in part:
15 Y :
JoLo [ Judy Bergstrom] & Beject offiecer (sich.
19 L0:50 %000 2 4.5 denbal 304583 Guarankae Ehat
Agsn' will laok al other sal, sched. for next yr wikh
o | no. comml tments far noxt wi.
211 Wote:r Aug, Loch ae 15:00 &.m. pext mesting propaco a
"full and Einal™ offer.
E?l =
Ma. Dercgstrom tostified me follows on khils poines (k. 304,
23
I05)
24 ;
Me. Hillepy: ©Did yow hear iim tesilfy that the pactiok wore
75 Eo submit final offers on August 17, 19747
26 Ms. Bergetrom: T heard Mr. York say thak,
27 Mr, Hillaw: Is thalk trus?
28 Ma. Bergskrom: Mo 1k la nat,
e} Mr. Hilley: Can you explaln your angwer?
a0 My Bergstrome When Mr, ¥ork told us that he would be
gatting us the full and final offer, we asked for an explana-
4 Eign of the full and final oifer. We were sLill confused
ak that point after the oxplaneticn of what exactly a Full
".ﬂ“ and final offer was, We did pot know dccording ta law if wWe
I i
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had to give them a full and final affer ar what Wwe had to do,
Therefore, we falt this ap a gquestion as when we arrived on
august 1Yeh ‘we didn't have a full and Final offer because we

found out that it was not necasaary, we wishad ta cantinus
negotations.,

Hr, Hilley: bDid you bell Mr, York, I, aumocime; I presumc
Augquet the 17th, 1076, that there was no commltméent on aAnY=
thing or whataver?

Ms. Bergstros: The bern no commdtment was applied to a pro-
po2dl, it was a, a two year proposal given by us, That First
yoar wWe wanted to be on a salary gchedule with the MEA altaln
ment Leval 4.5. And that we would agree te have o commlittonp
study salary scheduoles, go Lhrough tham and leak at them, but
we could not guarantee that we would go ofF the attalnment

leval the dpcond year. Therefore, the word no commibmant

meant that we could not commit ouraslves to going aff the
atbailnment lewel.

fi. 'The record and sxhibits indicate Ehat the Aseociation
wished to continue aegotinticns after the 17 haguet "afficial
impasge" declaration by the Schecl: and prior to the Sepbtombay
madiation roguest. 'Yhis was an underesandabln pogition hooouse
the mestings were not frequent, numerons end exhauskting. The
parties did net bargain ko impassa.

Only after bargsining toe impasse with good  fai il nogotiatlons

| and exhausting the progpect of a labor agraement; [=v omphasis)
the eaployer does not vielate KLEA by making unllatersl changes
| in working canditions. 24
In this ocase the School Board could not have been bargainlng
in good faith because (a) withdrawal of provicls AgTooments O
17 fwgust {b) attempting to make unilateral changes inlmandatory
subjocts of bargaining], economic {tems haing neqotiated, (o)
atbempting to make unilateoral changes in workisg conditicns on
3 Soptember 1376, '
We hold that an emploger s anilseoral ciurye in conditions of esolovsent
under nogotiaticn is similarly a vialation of §A{al (5] (HLRA), tor
it 18 & cireeventlon of the duty to megotiate which fostrates the
chijections of BEfa] (5 (WO much =s does o [lak refenal,

The School Board clogsed the schaals to Force the teacherd to

~ TE THIRE wi Tataa-Coastaf Tenwinal fee. TEE F.2d 954, 47 LRRM 2429
17, NLRB 'ba RATZ 69 (.5. 735, SO LRRM 2177
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as 8 leck oul, The School Board did not lock oul the teachers
while negotiacing a saster agreement: only. - The School Booard
gurely did not =mect tho reqeirements for impamso,

Furthermoza, if the School board hed mec the roguirements
hy bargaining in good falth to dimpa=sso it Bcill ddes nolk Allow
the legislative “intent of tha impasse procedures to be fgnored.
Without wsing the impasse procedures outlined in tho Montana
Aok it does not appear that the partles used or exhausted all the

posgibllities aof reaching o labor dgreement.

CONCLDSEON DE LAW
The School Board viclated Seckion S5%-1605(1) (&) R.CJM. 1947
by specifically implementing ft's "Ffull and final offer" belore
Lmpasse, and
Locking out the teachers because chey would nobt execute

individunl pontracts containing wages bofore lmpapse.

DLP% 26=1976G
STATEMENT OF Ch5E.
On 1% Beptember 19758, tho Associalbion filed unfair lshor

practipe charge #2646 &Against the School Aeard.

Tha charge stdtes in pa.rttjI|i

Dafendant bax vialated and continuea to violate Section
S2=-160501F {e) by falling te barguin cplloctively in qood
faith....0n September 11, 1976, .,.the defendint reqguested
fack Finding and refused to Eucther moet with the Edoca-
tion Ageoclation of Columbia Falle malntaining thiat by
ragquesting to go to fack [ioding the statutory obligatione
of the defendant, falling to bargein in good falth or fail-
thg ta bargein at all, was relieved aasd no further bargaining
wanld be held....The Education Assgeiaticon of Columbia Falls
malntatng that fact-finding does not relieve the defendsnt
ol such statutory clligations and further requasts injuho=
Clve rellef in ardor to affectuats the purposds of Section
S%-160L Rm.C.M, L1947.

The Schoocl Doard denied the charge that bthey failed 0 hac-
gain bacause they parcticipated in madiation sessiocns prior to
thelir fack tinding ruquqst.?

18, Bee Natice uf Heaméng Atdfachment C

19, Sec Noifocw af fleandng Atfacimensd p

. .




FINDONG O Fror
! AfLer the School Board made ite declsion to call lor Fact
2|l £inding, the Bchool Board reofused to bargain andfor mediate with
2| the Associaticn.
4 NISCUSSION
¥ The partles stated no factual disagreemont on the Schoal
Eﬁhnard'a €all for fact-finding and then refusing Lo negotiata,
||
“ 1. To understand the circumstances of the fact-flnding
i Fequest a general roview aof tho bargaining pasitions la noCeEanEy .
¥l 7ha partles at the end of one thirty-cno hoor medistion sesaion
i stlll had major diFfergncea on salary, salacy index, disability
M i scome and health, dental and cptical inaurance.
= The School Hoarcd made the decision ta call Ear Eact=Einding
130on the afterncon af 11 Suptember 1976, A numbor of ohhtestod
1 3 b oms were submitbed to the Fscr flinder,
18 o The record indicictes rogueste for collacrive bargaining
e segdlons and the reason for denylng the reguests. The reguest
Pl af 11 Soptonher 1976, 5:20-pun. +he- School Board*s colleckive
i bargaining reprecentative’'s notes state In part: (Bchool Heard
Bl exnibie a
= “The Disktrict #6 Edusation Asscciation's negotiaticns wiil
21| be at City Hall Sunday, September 12, 1476, ko gontinus
good faith negotiations. We hope you will join us at B:00
?2 o,
5/ Judy Bargstram
x| :
LWY (Loonard W. Yark): Hand delivered in hall
24 of Columbia Fallg City Hall by a Jerry Olson at
dpproximately 5130 p.E. o BA1T 76"
] , et
2 O September 12, 1976 letter to Mr. hichard Taylor, Chairman
20 !
o the Schaal Board, 1rom Mo. Jdudy Bergatrem, President of the
27 . i
ABSOCidticn, containe . a second roguest for negotiations which
bl 1
{{Btates in part; [(Asscciation's Exhibit 1D)
24 : 4
Schoal District S5ix Bducation Associacion rogquests that
k] your pegatiating team meet with our representatives for
the purpose of negotiating on the following days and
T time=na
Tuesday, Eeptember 14, at G:00 p,m.
a2 wWedneaday, Septomber 15, ae E:00 p.m.
Thursday, Seprember 16, at 6:00 12 <
Friday, Septembec 17 ab 6:00 p.m.
Saturday, Septesbar 1E,-at 6:00 p.m.
—20~
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let wa know WLy and alternatlve dates and Eimes, no later
than &:0 p.m., Tussdasy, Septembar 14.

The School Baard's coply on 16 Seplember 13976, signed hy

Mr., Taylor, states in part: (Association Exhibit L2}

1 wag undwWare, at tho time; khe other segotistors would be
unavailablo on Wednesday. Howaver, the Board's pozitlan
remalns that both the negetlations and tha modiation
processes have reaghad an Impasse and wa fegl ehat further
nogotiations at this time would be frultless and are now
awalting tha salection of a Fact Finder and subseguent
rocommendakions.

A 22 September reply letter bo Mr, Tavior from Ms. Borgstrom

steatos in park:

A 1k lg oue (tho Associntion's) cosibinuved heliof that a
cantinnation of negqotiations betwoon teachers and board is
neither fruitless nor unnecessary priar to and during

the fact=flnding process, we agaln request a rosumption

of tho negotiating meebings st a time and date of your
chooding, We will appreclate yvour responss at vour sarliest
canvonl ence

The Hchool Board newver repliad,

Tho witnegseg diffrred in thelr views of Ehe mediation

offorte just prlor to the fact-finding request. (tr. page: 238)

He. Hilley: fAnd youw indicated to the parents at bthak
meobing, didn't you, Ehat the partios wero getting
closer bogether as far as reaching an agresment?

Mr. Wilson: 1 believe that that meeting took place in
the sarly aftesnoon?

Hr, Hilley: ¥es.

Mr. wWilson: And at 8:30 theat morning 1 falt thalk probably
by noon that we would have an agrecmsnk.

Me. Hilley: RL1 right. And yelk within gne hauc afeer
mepting with the pacents you made a mdtion for fact f£inding
and rafused to further Dargaln, isn't that correct?

Mr. Wilgony 1 didn't make any mokion,

Mr, Hilley: “Well, sdmeone madd a moation on your pide for
fact finding and you rvefused bto barngais.

Hr. Wilsons 1 bellewve T alao told the parzonts at chat cime
that a8 avents here torned out that to use the word of Ehe
medisntor was o blood bath in Eie streects with printoed deco-
ments Lelng handed by teachars In bosiness places and on
the streat corners. Thak emotlong had risen so high st
thal point that any Full hargaining did not take place and
that it was our position at bhat blme when I told tho par-
ents bEhat we would apply. far a fact finder.

Later testimony on this peints (Er. page 273=1713)

_2]__
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what then did you da?

Mc. York: Me. Paintor after © asked him he would define
what tha rules meank Bo him 8o thet I conld instruck oy
olient; he dnd Hathy Walker excused themselves and called
Kr, Jansen on an outside lino somowhore in town, and as I
tecall; oomowhore around 10:00 in the sorning they returned
back ta the pollce judge's chambers and at thalk time the
chambees, I mean the corrldor adjacent to the chemboss

was beglnning ta £i11 wp with all mannera of peaples. Mr.
Pointer eame back into the Boerd room and ho sald that ha
had received an undocstanding of what the languadge meank

by Mr. Jensen and that he was sorry, but he could nat gag,
there wWids no ‘geg rule, in casfence Lo what he was saying to
us) At Ehat...polnt T informed Mr. Painter that, and Ma.
Wilker at the timp that under the conditiona that were axist-
ing ot that present momant, Lt would be impossible for bhe
parties bo attempl to medlabe further and Kathryn Walker
sugagested that tha HAoard give her anckher opportunity to go
intn the teachers and reguest that they stop all Ehe acklwl=
blea that they woere doing and that ko address themselvos
Bimply o mediation and she came back in at a little later,
It didn't take her lomng to do this. Bho seid afber walking
down the hall and observing so many. people there and that
the anviranment that existed ak that monent, that she agreed
that medfation should cease, however, she was instructing
the parties Ehat they would Fetdrn tosorraow mocning ak a
givaen time and be predent and this was already a Saturday,
and T was &4 long ways: Erom home and I did not have elothes
nor did I have a clean clothes and thinge that I aseded and
T gimply told the cediator that I would not be prosent tho
next day oron kBhe Pollowing tondey, I'm not cercaln Dut I
believe Lt was a Sunday, ahe was requesting, she was making
a gilpcers attempt an her part to resohedule anotcher dato

L timo and she then left the room, whare she went, I don't
know. But thore wes continually people, maussning cutside

of the palice judge's-chambors, in the hall, and by this
time 1 was quite f131]1, 50 we ghut Fhe doors &and s discussad
what theay shouold do dt that point in time. And Ehean as

we wad discussing it more membars of the Board of Trustocs
began to join ws In the council*s cha; I mean Ln the judge’s
chamhers. And ot thak point’a declaion wes made thak- we
would potlEy the smdiator that sinee, the condition=s wero
exlating as they were at the time that wo would simply call
off the medistion and petition the Beard to mave into fact
finding go- Ehat the Doerd's endeavors, offers and suel that
wero publicized erromeously, in the opinion of myself and
the Board, could be satateod correctly to the public by virtie
of the fact Finder, And Lhat I alss meblfisd Hathy Walker
and Mr. Palnter at that time that we would nok bargain any
leanger until the Board of Personnel Appeals responded Lo

our . petition for fact finding and a faoct Einder was
appointad, purauant to those rules &and we met on the reoord
with the fact findeor.

3, Application of tha impasse test as get Forkh in IIT;

gl Count 3, .C.

an
an

a2

d. The record containe litkle evidence. about past collectlve

bargjaining history.

b, From 17T fugust 1976 to the gall for fact findings, the

-3
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| have increased by one, thirty-ons hoor msdlation gatsicon. The

[ total hourd of major oconomic items negotiated is about thieey-

TELTTE AR B T b several untatr labor- practices by fssuing
and actempbsd application of individual contracks,. | [Sas Sestion
161,

C. The total hours af nagotiating on majer occonomic itams

five plus hours. The additienal houra ace for the maatinge of
2% June and 1 July 1976. The ona, Ehlecy-ane hour mediation
Sesnion may have been axhausting, but the owerall neEgotiacing

sessions Ao not meetk the Froguency Bnd/0r BUserous best. Thirty-

10} five plus hours, tolkal time, ls not anough time to adeguately
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| that day, In the Schoal Hoard's Exhibit A. notas of negotiations)
{ .

explore, and hopeftlly raach an agreement, on all cconomic ftems
for a two year labor agresment affocting 118 teachers.

2. Economic ltsss are mandatory subjects of bargaining,

2. In tho tegtimony of a Sehool Board memher; (Le. 230 abowve

the witness belisves - a labor agreemont would be ranched by noop

| the 'authar of the notes made no record of the items of impasae
or total impagse. In giving moras welght to Mr. Wilsan's. testimony
L find cthat the written contenticnsz of the Séheanl Board in tha
Mssociation's-Exhibit 12 to be Belf-gerving.

The Azaociatlon states they do nob belisve Further aegoliia-

tions to be froitless. The Exhilbits and/or nobtes of medistion

do not lndicate elther parey was unwilling to mowve and/or had

nat moved on proposals. There wis 0OmE pPEOGTOSS durleng modiation.
£/ At the tims, the medistor was tryipg ko schedule a second

megeling. 8% kEhe dctions of tho mediatar, I pan anly beliave that

the mediator ‘did not see the chances of additional PLCgr@ssa o

of an agreement aa zerc.

The negotiating and mediation sessions have not hesh fraquent
pnumerous, and oaly otce exhbawsting, oOn 11 fenbembher 1976, ths
Eundnrﬂtanding of one party, and pﬂsujhly both partios; was that
no impagae -axisted. ‘Melther party appeared to be solidified in

oI




thelir positian Lo the point thak Further megotiating sessiong

—

“woiuld have been fruitless. The record doss not support iTmasse.
i| 4. The hssociation did publicly circulate the School Board's

{ propogala and/or counter-peopasals andsor the Association's dtate-

i

iment of facts, The record did not establish bhe hapaciation as=

Lhe direck mobivating groop behind a petition drive o oosowve tho

{ Balioel Board's Collective Bargalning Representative. 1in itv's

{ defense of ULPE2G, the Schopl Board asserted that the actions of
E;thu Agsocistion harmed the School Boord and kEhe Schoal Basrcd coold
fnot effectlvely negotiate. Sams courts adhece falriy conslstently

ko the Tort Doctrine that tho intencional inflictdon of hacm is

!
|
11iun1dwEu1 only whon tha person Inflleting bhe harm is not pursuing
12;5ﬂmn lawfyl interest of hia own. These courts generally hold

that laber activikies; when engaged in by working people in their
own aconomle Lnterest, are Iswful avan though they may lnjure the

omployer or okhar perascns agsinst whom they are direcred. of

focourse, if the laker activitiss aro viclently or fraudulently econ-

| ducted they are not excused hy the self-interest doctrine; for thef

Lhey clearly wialate other common-law sanctions. In Ehe absence

i
1ﬂ?Ln£ Fraud o wviolenoe; the activitles are olten held priviloged,

zuﬂﬂUEn thouwgh thay may repult in harm to an emplioyer's business.
?IHSHch casps. are held o be like the cases in which one businesaman
22

23
i
2B

ig harmed by the business competiticon of another. Businesa com-

| petitlon is sanctiopned by common—law, and harm resulting from

lawfully conducted competitive practices is therafore; held not

aotlonable. Bimilecly, improwament of one's sconcmle poslilon Ls

2B 1
a protockad interest, and harm Fesulting EFrom lawEullsy conductod

27 w

activity In that interpst is held not actionable, The ABsDc=

28 latian was involwad in A self=interest action goncerming o makber
8 of a contrack. Saeveral Labor cases address the situation discugss
an

4 B, See Commiroe Cfeaving Hoehe Labot Law Neponfs #1477 [ 19661

i
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abowve, The First civcuib Court held in NLAB: va Worchasker Woolen
Mifle, cnrp.FJthat the smployer was not justifled in refusing to
bargain with & ocortilficd union oan tha groundsa thet wnion issood
circulars epntaining A severe oritipism of the employer's Presi-

-

dank and Treasurer. In Superior Engraving Co. ve HWLEB
SGevanth Cireult Courk held that the employer was not relieved of
iEs Etntutory Jdulky ko baegeln with the unlon because of the union
pirculated letter to the employer's competitore listing certaisn
af Lhe employer's acccunta which "might be solicited®™ and the
namips of the employer's salesmen who "shoold be encouragsd to
join with ane of pur union planta". The union rescrting to s=lf-
help is not conglusive evidence of a lack of good falkh so as ko
ralicve thoe omplover of lks stalbutory duty bo bargaln with Lhe
unice. The WLRE in Parapmount General Hnapitﬂf] held the employer
that operates a hoapltal violated the HLAR by refusing ta bacgaln
Wwith newly certitfied usmian despite the conbtenkion that the anion
digtributed to patients, the public, and pecsons having businass
relationg with the employer copies of & hand bill stacing that a
hoeplktal corporataely relested to employers was: forced to clase down
dite ko rtrregularities in it oporations.

The rcecord dogs not support a contentiaon that the Associaticn
engegord in wiolent, frauvdulent oronlawful conduect closarly not to
any extenkt a8 ko relleve the School Board of 1ts duby oo bargain
collectively: Thea Bctiona of the Associacion was for thelr own
lawful cantract dane in a self-help mannarc,

. Tho cocord indicatas the _Ethur.a-‘.l. Ioprd called for laolk
fimding to delay negotiations. The Schoal Boerd's Exhibit i,
nated of negollations, adds to the dndieation by stating In part:

S 2 5 ) 3:47 poma (11 September )

I, 11 F, #d 15 12 LRAN 2505
22, 13FF; oA TRE; T LMEH 2535
E IR NMWLRE No. MEL9E LRRM-TITH
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1.= File for fack Elnding
1.— Tak things cool down.

Med: (madiator). wants to cont, to med, req. a mt. for
Gi00 . a,m. 9712576

0.T.7 We wanted to go to Efact finding and shall petition

for such. Ha, we will nok meet Further in neg. mad,

wWwith teachers.

At d:40 poms

Fraom the ahave Bxhiblt, Lt sppears the! School Hoard made
tho following decisions Lo this order and izportance:

di. Jlet things dool down

b, [ress release

¢, [ile for fack rfinding

The Zchool Hoard filed for fact finding a= & collective har-
galning waapon to delay nogotiations and conl things down - not

becauae negotiations wore frultless. It is doubiful that the

| leadalative intent of the fact fihding procedure was o delay

negoblatiansg.,

The Behool Zeard contends they are under no chligation to
bargaln onoe fact finding is called. That may be the case if
lmpasse truly exists. In this cade Ilmpasse did not exlst, thera
1s little evidence to support & position that further negoliakdng
or madiation sessions would have boon frodtless, espocially on
the date of the fact-finding reguest.

If fact finding or mediation has been requantod; the parties
indicate they are atk dimpasse and that all possibilities of a
Labor agreemant have been axplored. If thae 45 the aituatlan,
the partios are under no oblioation to bargain uwntil a Fact
finder or mediakor acrives. I1f the casss of impasse has changod
during or after the reguest for fact finding or mediation, che
partigo are, onoe again, under-an obligation to bargaln evern
though the mediator or fact finder has not arrived., The change
may ko, but 18 not limited to, an indicatod change in positicons

by one of the partiss or a change in goneral condiblona. IE

- Ap=-
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10
11
12

fact finding or mediaticn has been reguested and tho parties

are hot at impasse or &ll possibilitles of a labor agreement

have not besn explored or one pacty has not relieved the other
Ipnrty of its obligation Lo bargain by proving an unfair labor
practice; the parties muest bargain ak reasonshle bBimes even thaugh
Ele faot findar or medistar has nol arcived.

A roview of mediation andfor fact finding Teqiiasts to tha
Board of Personnel Appeals supports the contentlen that soma
partins request thoso procedures for some general sssistanca ko
regolve problems — nob because the parties are at impasse. Furth-
ermore, there are case examples whore the partles requested med-

lation andfor' fact Finding, but wece able to resolve the issues

13
14
1B
18
"
11
k9
20
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24
25

by collectively bargaining prior ta the arrival of the third
party. Thare are alsc case examples whers the partles resched
an agreédment after the mediator Ioft the sessions. 'Tho PRInT 18
that for one party to aimply call for thivd party essistance and
then toc not barfgain with the other party during the interim
texcept when trup impagse existas) would be conkrary ta the legis-
lative intent and to ectual mediation andfor fact finding reguast
nRpariancesd .
CONCLUSTON 0OF LW

The School Board violated Sectlon 59-I605(L) {s] by specific-
ally wsing & request for fact finding as a dalaying tactic &n
negotiations, and by refusing to negotiate, while not haing at

Impagse, until a fack finder arrives.

i

a1

3d

ITE. . OFF 37--1074
STATEMENT DF CASE
On 1% September 1976, the School Board Filed unfair Labor
Practice #27 against the Asscolation., The School Zoard gseks the

[ollewing raliaf in partrf#

: T Spe Notice of Heandng Atfoolmens E

' -27-
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R L b Ly e L el el BLLL IS el Blladat by dibld gl o Ul Laoelll il edlpl
of them froem werbally shbusing end hearassing Complainanc,
Complalnant'e employees, Complainant's aukhorlsed represens
tativer from committing injurious and borcunus acts ba come
plainant or domplainant's employees, oomplainant's awbhoriz
epd reprosentative; from threatening, intimidating, coercing
complainant, complalnent's employess, or complainent’s awkthop-
1wed represantative: from obabtrucking complainant®s properly
or asgerbling in mads an any of che complainant's propocoy.

Z. TFor &sn order from the court sobting & date for a hearing
b determine why said temporary restraining order end injunc-
tion shanld not be made permansnt,

3. Tot such athor and Further relief as the court may deem
p 1T oy

The first charge states in parl:

(The Agsociation)l ...attempted to foroe and regquire the

complainant to terminate his selection of representative by

initiating a petition and seeking signatures thereto at a

meEcbing called by them on Seturday, Septesber 11, L0976, Sir-

culating s4id patition Sundpy, Sdaptexbar 12, and Monday,

Boptember 13, L9776, acts and conduck prescribed by Sectlon

RI-1E05(2) fa)....

FENDINE QF FACT

Therg ia no evlidence on the record to support the charge
thak the Asspeclation attempted ta forde or require the Schoal
Board &o terminake ltg-selected representabive by Indtisting and
geeking signatores on o peeltion.

DISCOESTI0ON

The racord And: the charge indicate the existence of a peti=-
tion galling far the termination of the School Hoard's calleckive
bargaining reprasentative, This is a wery gerious charge undar

both bthe Moanktana fcot and the NLER. The record fails to déemon—

gtrate who initiatad and/or clroulated and/or presented the

DpetlELlon, Wikhout this svidence, tie chargse cannok ba: supporiad.

The second charne abates Ln parks

v oSeptenber &, 1976, Lk, (the Rssociation] attempted to
bargain d@irectly with the complainant, thoreby Farcing and
requiring the complaipant to o establish datos, cimea, places
and conceanians in collective barpgaining without the oppor-
Eunity to firsk confer with his authorized represcntative,
actE and condonot proscribed by Sectklion Eﬂ-JEDEi?]ﬂbﬁ....

FIHNOING OF FACT
The Asgsciatian did attempt ko bargain directly with Lhe

School Board.

= =
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The following pyidence perkains Lo khis charge:
1. The hssociation's Exhibit 4; a February 12, 1976 letrer
b Mr. Bohert Goodman, former Rasoociation President, from Mr.
Hichard Taylor, School Doard Chafirman) stmbes in partd

Thia will serve to notify you that Leonard York may be
robainad af the Reqoelator For the Spscd of Trustess,

2. Transcripk page Tl:

Mo, Hilley: HWow, Judy, I think that vou have tegtified
that the anly notice that you have received Eram bhe
School Board bhat Mr. York was going to be anpthing was
that of a spokesman akt the bargaining session because Lha
lekbber bafore said mavhe, is chis correcky

Hs, Bergstrom: Correcl.

Hr, Hillgy: HNow have you received any correspondence from
Mr, ¥York himgelf stating that only through him can you reach
the School Board?

Hs. Horgatrom: Ho.

Hr. Hilley: Have you recolved any correspondénce from Mo,
York even asking you to send carbon copies of your cossuni-
cationa with the School Bcard ta him?

Muo HBergsbtrom:- Ko

3. Mr. York tostlfied that he has developed a routine pat=-
tern in explaining his role of representing a cliesnt during col-
lecbive bargaining: (transcrlpt page 771

"When I'm pngaged to repredent & client in calleective
Bargaining....at that time, ak the wery Initial meeting,

and at subasquent mestings chereaftor, I inform the parties
Ehat I am & limited agéerk on behall of my cllent and that
any agreamegnt reached with me would boe tentative and sl
Ject to the ratification and approval of the princlple, then
I explain to the pacty that when I makn proposals and couni-
er proposals, those proposals then again would have to aeek
tha ratification and approval not anly af the articla or

the provision of the contract that I'm negotiating on but
Eontative with respeet to [lnal approvel of the entirae dacy-
ment,

d. Transgript 128 and 12%¢
Mr. Cumming: Woold you please explain those nobas?

Mr. ¥ork: Hﬂllt on Jone 23th the partiss; the fissocciagtion,
Ll Eeachers” Assoeistion representaktives, and myselt 1
felt had developed a good vndecstanding of the probloms we
wers moving along quite weall...

Mr. Hilley: Dbjection, Stake the facts, What he felt Ls
irrelevant.

- 29~
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is what he felk, That thls, this is important, his under=
gtanding 6 tho cnse, whether or not 1t Ls Erie, it's what
ha felt and that is all that he is teatlfying to. Objectian
owerculod.

Mr. York: And the wh, my Feelings was that the parkies
were aaw, at that point in tlime, where mast administrative
language had been fairly well discussed and rediscossed

and somg Cype and some type of & Eentativo agreement reach-
2gd of mosk of the langoage and at that particular moment

1t would be necessary now for mo to discuss econcmles with
the teachers, And 1 balieve thak the teschors agreed with
mg hacause we had previously on, off the recaord disoossions
agreed that when we discussed sconomics I would have along
with meé Mr. Souhrada, tho Superintendent of the School Dig-
Erict, and Mr. Jacoby, the business manager and finanecial
récorikesper for the School District. T would have them at
tho moating with me soa that they could pregent in an intel-
ligent fashion to the teachers.

T

42 The Assogiaticon's Exhiblb 6, August 17, 1976, letter to
Ms. Tudy Bergstrom £raom Mr. Richard Taylor, states in part:

We Lriet that thim offer will be affordsd the utoost
attontion by wvour committee and bargaining unit teachers
and therpafter be approved, Kindly provide Superinlendent
Souhrada with the teachor's decision at bhe sariiest
passible date, as tha school year shall soon conBence,

G. Tha 7 September 1976 drder fraom the Board of Porsonpal
Appeals to Ms. Beryutrom and to Mr. Taylor states in park:
[Aosociation Exhlbit 23}

In responge Lo the Columbia Falls BEdupacion hasoclatlon®s

reguest the Dosrd of Personnel Appesalas has scheduled a

modiation sedslon for Wednesday, September B, 1976, ak
2100 pomsy dn the City Conncll Chambers, Calumbia Palls,

| Hontana. Hegotlating roapeosantatives for the Columbia

21
| Digstrict 6 are ordered to attend and participate in this

Fallp ZEducation Agsociation and the Columbia Falls Gchaool

Gosgion. This order confirms the telepheons conversatlban
ol Septemyer 7, 1974,

E?!
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1o Transcript 44=45;

Hr. Hilley: And this Iaated, I think; that you'wve alransdy
teatified, for two days.

H5. Hepgsirom: This session on Scptombor B lastad
sppraximately an lour. The =seaslon that Iadted for bwo
days began on beptember 10 and ran kthrougl Sepbemberc 11,
L5376 .

Mr. Hilley: Why only an hour, Judy?

Hg., Hergstrcm: - Rathroyn Walkero ceme back and taold vs that
the Board did nmob wish tO begin mediation at thak tlne
bacause Leonard Yark was nok prossnt.

Hr, Hilley: 5o you postponed 1t. Pid you agree to poat-
pone thia meating?

==
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La atn:E meﬂdiatéiy.én“;;#;i;é any of the problems thal we
had.

Mr. Hilley: 5& whep was yoar nexkt mestlng, on Foiday?
Mo. HBrergsbrom: Our pexbt peesting was then on Friday atc 1030,
Mc., Hilley: And no bargalning took place on Thursday?
Mz, Bergatrom: He, nothing happened an Thorsday,

And transcrlpt page 1ET:

Mr. York: Who made the docision; from the TeEh o the 10th,
to send the puplls bone?

Mr. Bouhrada; The adminfstrétion was instructad by the
Doard to mpond the students home and the school would be
alosed,

8. Trandscr-ipt 203-203:

ME. Nilley: and did Mr. York advise thal the kida be sent
home ?

He. Sounhrada: I don't helisve Mr. York was here,

HMr, Hilley: &1l right; who did advise Lhis Lhen?

Mz, Souhradai WMWe talked abook it and that was the, the
copgensue that 1f there was not & signed contrect thaw
would not teach,

.. Mc. Wilson testified that Mr. York was not sk the coob—

tng nor did ho advise Lhe School Doard pertalaing ta theit ackian

b Elase theo bgchools. (te. 213=214)

1k, Transcript page 6i: o

He. Nillel: HWow, did at any Eime School Gisktrlak §6,
Education Aasoclation Unit of Columbia Falla, Montana, ze-
aceiva. netice from bthe School Goard that you wore only o
deal thraugh Hreo York?

Me. Dergatrom: 1 did nat rocedve a communication from them.

HE. MHlley: pld yon recelwve anything from the Boacd of
Pargonnel Appenls, that he was the exclusive reprosentativa?

My, Bargsteom: Ho Bir.

Mr. Hillay: As o matker of fact, dan't it true, from all
of the correspandenca we have now in the record; that over
Gi% af the correspandence lg bebwsen the fAsscciation and
Lhe School Board?

M4, Bergatrom: YaeE.

T3, Abso a0l Adsociation Exkibits 18 mud 19, ol At B2,
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| Lia Ln BEardon lnc. Che WLIth aoopted tha Erial axamlines'e
declislon Wwhlch states in part:

oo The Fecord ahows that Meon (the union's scorotacy-
treasurer] and the emplaoyver's local represantabives
yaoaen and Sryant) have corrvespomnded wikh ésch obher
abogk thelr bargaining and cantractual reletions and that
arcangemnonts For meetings have been perfeched by them.

Tt ip alsa elesr that the employers's Houston managers
are nat mere ercand boys; becauwse Bryant not ooly partteo-
ipates in bargaining; but he said that he and Goeen,

his superior, Bhare with Yorell and Pelton (the omployer's
chief negatiators) the responsibility for "ealllng the
shoke" in negotlations, #Morodvar, Pelton made it clear to
Hoon many times Ehat He wad & busy man operecting on s
very "tight schadule". The comments which Moon made ko
Peltan aboiot wham ho woueld meet with are ambigious
anough on theirt face. Therefore, In the cantext 1 have
desoribed, and bocause he never said he would not bargaln
with Pelton, of only bargain with local rapresentatives,
and bacanse thore is ne evidence that be ever bried to
izplemant the "impiloabion® which Pelton sensed in his
remarks; but did, as a mactker of fack, oontipes o meet
Wwikh Pelton, and to ingise that Polten meat with him, -I
find bokh of his remarkas, which Pelton desccibed with

[ not too much clarity, too eguivocal to support a finding
Lo gupport of the allegetions of thn complaind.

The above rooord demonstrabes the Associatlon was bargain-

ing With the Schonl HBoard and with the School Bosrd by way ol
Mr. ¥arX. The Schoal HBoard was making the decislomns, lancluilig
pome Tagqiuests to mest wWith the Adssgoistion ditootly. ‘The record
has no svidence of Hwe Apsociation refusing to meet with thae
School Zconrd's colliective bargaining representativie.

The School Board was not excused from its duty to hargaln

bedause their collective bargaining rapresantaltive was not aveil-

Bhle,

Tha HLER in Southwest Chevrolet Corp. did not ekcoges
t 17

|| Ehe empleyor uander the fallewing sctions,; ln part:

s - Bespondont recks to exploin bthe extended pericds of
delay during which it provided the Union with po oppor-
bunity for bargaining meetinges by pointlag to various
ciroummatances which; in itg view; oxcused it Erom the: duty
Lo bargain. In the fain, Respondent relios an the
following facte: 'in Ehe interval between the dispatch

of Ehe vnion's ipnitial roguest on Rpril 21 and thae Fircst
bargaining sedgpion on ‘July 2 Burns (for the employver)
gxplained to Griffith (far thae wmiont that he was trying
to gelk his pecple Logether but found L dirfflewle ko

Es

24, 194-NLEH Mo 77%; &0 LRRM TTdd
7, VHNLEG Mo, 757: 79 LREM 1155
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fact that in June bath the mansgement and sales faren

at Southwest were overhmuled: the fact that in Julwy

Buens was concerned with negotintions Lnvalving othar
employera and, in addition, waa faend with & ool managesent
it Southweat; the fact that in August the pringipal nogo-
timtors For bath sidos were on vacation....

The record does not support the above School Hoard's charge,
The third School Bpard charge states in peart:

{The Asgociation)....refused to bargain in good: falth by
prolonging caucuses, thareby Trusceating the parties and tha
medistores in collaceiva bargaining. Further, by submilttling
counter proposals in a dllatory manner with a Purpose to
Frustrate colloctive bargsining. Furthermore, by attempting
Lo destroy the collective bargalning proceas by clroulaking
Complatnant's proposals and caunter-praposais to the public

Without flrat seeking mutual approval, acts and conducts
Pregefibond by Beotion 5%=16a05(3}

FIKDING OF FhOT
There ls no evidence in the record to auppert the chargoe
that the Aszsocciatlon refused to bergain in good faith by prolong-
od caucuses and submitting counter-propoeals in oa dilebory manner.,
The Assoaciation did publicly circulate the School Board's proposal
and counter-propasals,
BISCUSSTON

L. The recerd indleates that during the Septesber madliation
Bgasion the hssociation had sevaral long caucuses. The record
hng no evidonce that the long caucuses wars used as a skalling
tactio. The record has no evidence that the Ammociation submicted
countar-propogsls in o dilatocy manner.

2. Clrculatina the Scheol Board'a propesal s snd counter
praposals were actions of s&l1f-help by the Assoclatlon. A salf-
help action simlilar to informaticnal pickets.. Tha record has
11tEle or no evidence that the public slreulatian of Ehe Echon]
Board's proposals and/or countor proposals and the Assaciation's
lact sheet was coorcive or fravdulent. The record cohtains no
evidence that the pablic clreulation was for tha PUrpodes of a
sedondary boyoott and/or hot cargo contract andSor some athor
unlawful contrace provision: 1 fail t6 onderstand hew any "gag
rula® coitld be upheld dnder these clroumstances, Thera may e

=33=
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At LElELL S o tEeEe ke AL Ll publligizo propegonls durimngg cold lago-
tive bargaining negokiatiens. But to statke that a violation of
such an agreemant ls an uwnfair labor practice falls on the Face
of the Erecedom of speech provisions of our Constitution.

Evantually, all the voters of a School pistrict approve or
disapprove a School Bosrd's actions by woting on Hond issues or
Bopard Members,

It is not uncommon far a mediator to. Fequest that the
parties not discuss propesals, bargeining ete, with the media dur—
ing medlation, BHut, thid is merely a reguest for a "gentlemon's "
Agreement oot to do 8o,  Surely, it is nobk a *gag ocdec” requent
which s enlorceable.

The fecord does not sopport the thivd School Hoard charae.

The [ourth cocunt of ULPEZY Btates in part:

(The Assaziation}...refused to bargsin in good Faich ny
aflempbing ko forom the Complainant to negotlakte an

subjects regarding the entire budget rather than wages

dand fringe bapefil amounkts. Further, by attempiing o

force and requirn the Complainant to agree b4 fringo banp-

Fit amounts wilthout first providing written copies of

lngufdnce plaps, premiumd and other celevant matorial in
order fok the Complainant ta make an intelligent esatimation
of fles poonomice impact, acts and conduct prosoribed by

Seclblon S9-1G0513) ...

FINNING OF PACT

The mesoclation did not attempt bto force bhe School Doarcd
to bargain on the entire bhodgat rather than wages and frinao
bonafite, . The Agssocisticn attempted to bargain with the Schaol
#oprd Lo gain wages gnd fringe benefits enqual ko cthe ancunt bod-
geted for durlng that time Frame. The School Board and the kssoc
lacion had ayresd on 8 labor-mansgement Committee and/or commit-
teps to adjust kEhe currenk Ingurance plan dandfor ceviow, selsot
and implemant a nes Insurance plan. The eost of such a plan and/
or plang wag stated in proposals and countor proposals at X

dollars and/Sor no apacified dollar amaunt with each party paying

& Skated porcentage of the Lokal cost,

- 34-
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There ls evidence that the Assoclation presented an economic

package ta the School Board, via the Modiator, which indivated

that their praposal was equal to the smount budgeted for. Though

{ the School' Board contends. that tho computation of the toatal dollar
 amount was: in error, it dogs not becomé an unfalr labor practice

| for the Association to predent a spocific economie propasal which

may be equal to or greater than what the School Board budgoted.

The ingurance negotations will be discussed in a lacer

spction.

The Fifth ocount in OLPA27 states in parl:
IThe association),..dattempted to force and regquira the
camplainant to bargain collectively upon matbere other than
mltbecs specified in Section S59-1605 (3, ... Purthermare,
the pofendant foreed and required the Complainant Lo Agres
fo a Junn, 1976, propoaal that it had withdrawn in August,
1976, acte, and conducts presaribed Hy Section 59=1605(3)....
FINDIHG QF FacT
The record gives no evidence to suppart the charge that khe
Association forced or raguired the Brhool Board Lo bargals an
mattars ather Ehan-cehose specdified Ln Section S9-LE05({3). The
Aamociation did not withdraw Lthe "June 1376 proposal®,
DISCUSSTION

L. 1In regard to negotiating on other matbess, the School

Hoard's collective bargaining representative did not prosent any

cwidegnon or kestimony on thia charae,

4. In reference to the Asscociation's acktliond cegarding tho

June 1976 proposal; the parties did not gtart negotiating on

oconomic items untfl 29 June 1976, The "June 1976 proposal' was
the Assoclation's summary of negotiations o date with a cover

lettor dated & June 1976, The cover letter o the summary o Me.

Leonard ¥ork, from Alida Disir, & membher aof the Apsocialbion padgo-

fiation team; stabes in part: [Schoaol Board Exhibie 10
ce.Thia outline Lla, I helieve, an accurate aseesgmenk of
our pEoqress b date.  Ohvionsly, many of the Ltems mazked
HA - not agreed, pged 1ltcle further dimpcussion o we Beem
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sideratlon. &1l items. upon which, to the best of my reacol-

lection, wa had reached téntabtive agreoment prior to the

May 17 resubmission of the Beard's orlgfnal proposal poe

marked with an asteriski*}.

Mr. York testlfied that the June document was “"a resditlon
made by the teachers as to their understanding what the parties
hod agreed to®. He also testified thab the June documant wWas not
discussed untll sediation in Bentember. (Transcripk I73-174)

The fAsgociation beliawed: the- "JTuns 1976 proposal” bo donteEin
a gummary of tentative agropments reached Lo that date. The
Hchonl Board's Collective Bargaining Fepresentative did nat coc-
rect cr roviow the "dune Propoeal" wilth the hssaciation: There
ig no evidenge that the Assoclation retreated from the items they
wodersftood to have been sgreed ko by bEhe parcies as listed on
Ehes June summary, The evldanoe does not supvort the School Aoarid®
checgp.

IV, ULPF RA6-1%74H
HTATEHENT OF CASE

On- 15 Ogbober 14976, the Schoal Boasrd filed Unfair Lobor
fragbice charge 36 against the Associatlon. Thae School Board
reguested that tho Hoard of Peraonnel Appesls issue an ismediace
ceade and desist ocrderc on several bargaining matters.

The first chargo states in part: (See Holice of Hearing

Attachmont )

{The dssociabion)...atiteppeed to fores and cegquice the Com-
Plalnant to callective bacgain ocwver the implementation af a
dental plan to be inoluded as an economic benofit into o
rengwWal collective bargaining agreament without offering khe
camplainant any details other than khe fact thac the com-—
plainant would bo Toguired to pay a cosk therelfor Ln the
emount of sixty (60) percent thereofr that...it, [the
fspoclatiany . ..entored upon the officlal record of the Faclh
Finder the same demand for & dentzl plan to ba incloded in
the renewal collective hargaining agrasinent far whlch the
complalnant would be rPegquired bo pay an smount of sixty (G0)
perecnt of the totol corE,

FINLING OF FACT

an 1 July, 10 Beptesber and at the Faot Pinding on 8 and 9

il
FAEDctober 19767 the Assncfation intermittontly prososad. a dental

_EE_
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4 DISCUSSTON

. 1. The School Board's callective bargaining rep-esentative’s
4 notes for the meecing of 29 Marah 1976 {School Doard Exhibit ),
i diaktes the lollowlng:

a "IANOTE:  Draft 'most and confer! wikh bHeeth".

g The rocord indicatns that the nnrriea agresd on a labor-

SR LS commitkas to "meetk and confer” onoa denkal plan or

g plans. Generally, the commdites was to review and scloct o

10 dontal insurance plan within the mapey negotiated, & labor-

11 mafagem=nk committas Blsg exinted for health dnsoranoce.

17 2. Hext, the pertios tried te determina the amount ln per-

134 cEntagqe of the total ocost cach party wes bo pay. The hsgsociatiomn

'|'1'. propozals rangad from o B0/20 nplit to a B0/%0 percentags shate

nf the dental plan costs. The partics did not agree on Lhe per-

contage umbll juskt bhelfore Ffact finding. In an effort o reach an
17 agreamant ol the parcentage,; the Asscciation made several propas-
18 alg in refprence to percentage to be pald by each parey. Ho
reference bt Eotal cosk,

an 1. The guestion of total acat of dental bnsurance was aub-
| mitted o the fact Eindec. (School Bpard Exhibit ®)

s It appaard that the parties agreed in prisciple to dental

93|l dnsurance an 29 Hacch 1376, This agreement may have been with=
a4 || drawn by the &chool Board-on 17 May 1976. The total cost of the
ag || dental insurance to the School Doard was-an unknown peregntage of
ag|| the total cost. Though khe percentage and tokal cost were un-

il Known Lo the School Doard {as Lt was to the Association because

agll there was no agreement on this fringe henefit) it must be pointed

ggl out that Ehe Schoal Board was nobt in bthe dark: They had overy

3,5' oppartunity to nmogotiate parcantages and eatablish cosbng fal The
kY

a1 || School Board had o representativels] on the Labor-managament
37 dental insurance committee and, therefcre; input inteo the review
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and sslactiaon of @n fnsurande plar. i) The =chool BHoard wag
definitoly involwed in negotiating the pearcentage eaclh party wWas
b pay of the tetal post. (2} The Sczhool Hoard was necoblaking
the total cost [the maximum benofits) of tha dental insurance plar
The recacd has pb evidencn of what tvpe of addibional intor-
mation the: School feard meeded or reguastad. ‘The aboive Ehrae-
slep approsch in npegoblabing khe bype of, percentage and the cost
of dentsl insurance gawve the School Doard ewvery opoortunity ko
peEfactivaly and efficiently negotiate this fssue. The nogotiating
of this ispoue does not suppork the School Boecd's charge,
The Schogl Board's second ohiarge atates in parck:
Thaot on or about October 8, 19768, {(the Masaciatian)...
altempted o bargain ftoo an impasse over the demand Lhak the
Coaplainant oollectively bargain over &8 four (4] day
cffloial achowl olosure; thal:on or abouk Ockoclbar 9, 1976,
it,; [(the hasgoclaticn]l) ... .entered upan Eurrcher abttempls Lo

mrdiate o an impasae over theée Complainant's declision o
pflficially close school on four (4] days.

FINDIWG: OF . FLCE
Kot on 8 and & Dotober 1976, but Gn 10 Septecher 1976; the
Assogiation atktempted to bargain and or mediste the issus of pay
far the lour daya the school Wwas closeds
LISCHSSTION
The sdchaals woere closed on September ¥, 8, 9, and 14, 1976,
Mr. ¥ork tesbified as follows on the lgape of pay during kha
clostre., (Transeript 257-358)

Mo, CGumming: What was the, what ware subestantiaily ke
Lerms ol the oounter propisal?

Mr. Yorks: Well, as I recsall; thers were folur items that I
telt that did not have anything whatsoever to do with eon-
tract’ negoltiatlons. It had to do with the' settlemant of @
dispute whigh properly should hawve boen heard in another
Forum. And that icem was what the Doard intended to do with
respect Lo the teachers' pay for the last four days. And
dnaothear item was that the teachers were maklng some type of
8 propasal based wpon a cost of 1iving dsdex and another ad-
minlatrative guestion, or two administrative gueatians that
Kathryn Walker digcusged with the DBoard and the Board then
turned to Exhibit E-7, end said the answer to the guestian
liea in the lapguage Lhat the parties now have agresd to on
thiat particular article and Fection.
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part: ®l-4 days or PIR days-compensation?®
The School Board's counter proposal of 5:27 pomae an 10
Seplember 19706, atates In part: {(School Doard's Exlidbit L)

Peqarding sehosl clogure and make-up day-past practicn
reveals that pistrick has required teachera to make-up days.

The hasaciation's proposal of B:30 p.m., ob E0 Septenl=c 1574
states in part: [School Board's Exhlblt M)

Have the School Board decide how the 4 davs toachers warked
Ehie week will be crosatodr

During the sSckoal closurs, o cectain percentage of teachsrcs
and sludents wern in the classrooms. If there wes no labor dis-—
afresment in Columbia Falls, the schoolis would have heoan open and
teachere erployed. The teachers Teguested pay far the four days
the achoolsy were closed,

The HLRE held in Royal Plaking and Polishing cn,FE tha
employer, who refused to bargasin on the effect of plant closure
and.pay gome baglk whges .

The Assoclaticn offered & proposal toomisnimiss the =ffeor of
the gchocl clasure. There fs no evidence that the Association
attempted to bargain to-an impasse Ehe four day pay preposal. Ti
le & negotiablo itom and it was gubmitted as such, The evidence

does nobt supporkt the School Doard's seocond charge.

The third School Board charge stakes in pacts

On ar ahovt Ocoobat 9, 1976, 1t, (the Associstion] ... antered
into collectlve bargaining via mediation and demanded salary
schedules demanded in late FPebruary and leading up to Auvgust
Eather than salary schedules reflecting the defendant®s:

posturo reached in prlor medistion talks on or sAhout Sapbembe
Bkl through the Ilth,...,

FIRDING OF FaACT
On Sepbesber 11, 1976, che Association propoeed o salazy
schedule coating 1,607, 890 bul on 8 October 1976, the Assaciation

offered & gsalacy Schodule costing 31,610, ,000. o0 9 October 1976,

[ TE 180 NIRB Mo, T72; &3 LERN 1045
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e AmnoQilablon propoged O sLarbing wage ol o2 ldd per year. Thi
1:5tani:q palary ol 59100 pec year i% an incramse from otarting

| galaried proposed on September 16, 11, 1976.

1]
i

PISCNESEON
The Assveiation did increase the demand for Lhe first year

skarting wage from SE900 to $9100 per year: At the same iz,

o h de- Lk

| the' Aggociation changed tha wagn distributicn from ehe Monbani
Hducabion Associdtion's 4.3 indeox leowel ko the Bchool Boardts
wage echeduole.. The Assoeiation salso deoppoed opcical insurance;

proposed no maximun eost of health and dental ingurancea, and putk

a ten parcent ceiling on tho cest of living increase. The changs
tn the wage distribution wvas a mejor change for bhe Association.
The Assocclation, with the School Board opposed, tried to negotiate
13|l a higher wage increase for the mogt -senior keachers.

14 Thare ig no cvideoce that thoe teachers were surfacde bargain-
18] Lhag Bt &any bisme. Though the tptal cosf of the wage proposal

16 dicd change slightlwy it mast he noted thakt at [he game Bipe  Elue

17 || Asscoiaktlon was willing to chénge to wagn disfribution clogar

18] to che School Doard's propossl, There is no evidence of khe

19| hssociation wawillingness to sign any of their preoposals as &

M| contrack. The Schoal Baard's charge is not supported.

M
RECUMMENDER ROER

Iy I5 HERERY ORDERAED kthat Lhe Board of Trustees of Séhaal
Pistrict No. 6, Columbia Falie, Monktana ceasge and desiat from:

1. Iesuing Individiaal conkracts contalning language which

will cireumeant, hamper or delay callective bargaining with tho

cpxclugive ropresentativo;
! 2. attempting Lo dmplement the above Indivlidual contracts
|h? ANY MEARE;

20

a0 3. withdrawling of concesslcns made in eaclier negobkietions

$ With good coumom,

12 4+ implemanting the full and final offer of 17 Auguet 1976,
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5. locklng aut the Ceachers- becauss they would not execuks
individual contracts contalnhing wagns and before impasse was
ceachad,

. uskng Fact finding AF a method to stall negetiations,

7. refusing ko negotiate, while pot belng at impasso, until
a faok finder arcives.

IT 15 FURTHRER OHOERED that the Bchool Poard make a1l indiv-
idual contracts that contain wages executed [rom 17 Rugust 1976 to
date subject and smecondary to the master agrecment by attaching
Lhe following ptatement: "I this individusl pontract contains
any language inconsistent with the céllective bargainlng agreement

the eallective bargalning agreement shall be controlling.

Charges not addresged in this Rocommanded Order are hersby
ﬂiumiz:n&.

HOTICE: Excepblong may he €iled to these Findings of Pact,
Conclusions: of Law, the RAecommended Order within buenty (201 days
gervice theroof, [F no excepetlions are filed with the Board within
the period of time; the Recommended Order shall bocome a Final
drder. Excogptions shall be addressed to the UBoard of Peraonnel
Appeals; 35 Soukh Lask Chance Guloh, Helena, Monkana 5%4601.

Dated this- [t "d'-:.la'; of August, 1978,

LOARD OF PERSORNEL APFEALS
L3 HL&A : -

Ray Faeman
Haaring BExaminsr
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